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This volume is in the nature of Frequently Asked Questions (FAQS) to assist the Central/Sate Governments,

statutory entities and Project Authorities in the selection of consultants. It isin conformity with the General

Financial Rules, 2005 issued by the Department of Expenditure, Ministry of Finance (www.finmin.nic.in). In

case of any conflict, the aforesaid Rules issued by the Department of Expenditure shall prevail.
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Preface

The Eleventh Five Year Plan recognises that the deficit in
infrastructureisamajor constraint in achieving the projected growth
rate of 9 per cent in GDP and that public sector resources are
insufficient to meet the investment requirements. It is, therefore,
envisaged that about 30 per cent of the projected investment during
the Eleventh Five Year Plan would be sourced from private capital,
mainly through Public Private Partnerships (PPPs).

The process of structuring PPP projects is complex and the
requisite expertise is not available within the government. Nor do
project authorities have the time and staff resources that go into
fine-tuning the documentation of PPPs. It is, therefore, necessary
to rely on consultants for securing financial, legal and technical
advice in formulating project proposals and documents necessary
for award and implementation of PPP projects in an efficient,
transparent and fair manner.

A poorly structured PPP contract can compromise user interests
by recovery of higher charges and provision of low quality services.
It can also compromise the public exchequer in the form of costlier
or uncompetitive bids as well as subsequent claims for additional
payments or compensation. Being long-term contracts, their adverse
impact on users and the public exchequer would normally be far
greater than in atypical construction contract. Moreover, the losses
of a concessionaire often include foregone revenues over the
concession period, whichimpliesvery large claimsagainst the public
exchequer. For thesereasons, it iscritical to ensurethat PPP projects
are structured properly with the help of best available expertise.

The Genera Financia Rules, 2005 and the Manual of Policies
and Procedure for Employment of Consultants issued by the
Department of Expenditure, Ministry of Finance constitute the
framework that governs the selection and employment of
consultants. Detailed procedures and processes to be followed in
the selection of consultants have also been published in duly
approved Model Request for Proposals (RFPs) for selection and
appointment of consultants. All these documents provide useful
guidance for engaging consultants. However, during interactions
with the concerned officials on various occasions, it was apparent
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that reader-friendly guidance material wasnecessary for facilitating
a fair and transparent selection of consultants by the project
authorities. Accordingly, a set of Frequently Asked Questions
(FAQs) has been addressed in conformity with the extant
instructions of the Department of Expenditure as well as
international best practices.

Thedraft document prepared by the Planning Commission was
circulated to al the concerned Ministries for their comments. The
suggestionsreceived have been suitably addressed and incorporated.
The document ‘ Selection of Consultants: Best Practices' was
thereafter approved by the Empowered Sub-Committee of the
Committee on Infrastructure in its meeting held on April 13, 2009
under the chairmanship of Deputy Chairman, Planning
Commission. It isbeing published for wide dissemination to serve
as a useful guide in the appointment of consultants.

This booklet is expected to provide ready responses to the
questions that frequently arise while engaging consultants for PPP
projects. The purpose of this exercise is to provide a touchstone
that would help Project Authorities in determining whether or not
their process and documentation for selection of consultantsislikely
to deliver the expected results.

[

(Gajendra Haldeq)
Adviser to Deputy Chairman,
May 15, 2009 Planning Commission



N-14070/10/2009-Infra
Planning Commission
Secretariat for the Committee on Infrastructure

New Delhi, May 14, 2009

OFFICE MEMORANDUM

Subject: Selection of Consultants: Best Practices

1.1 Pursuant to the approval of the Empowered Sub-Committee of Committee on Infrastructure (ESCOI)
in its meeting held on April 13, 2009, the undersigned is directed to circulate a set of Frequently Asked
Questions (FAQs) titled ‘ Selection of Consultants: Best Practices' as a best practice document.

1.2 This set of FAQs is advisory in nature and would be useful for Ministries, State Governments and
statutory / autonomous entities intending to procure consultants for award and implementation of
infrastructure projects through PPP. It isin conformity with the General Financial Rules, 2005 issued by
the Department of Expenditure, Ministry of Finance (www.finmin.nic.in). In case of any conflict, the
aforesaid Rules issued by the Department of Expenditure shall prevail.

2. Context

2.1 The Eleventh Plan recognises that private sector participation is essential for achieving the targeted
investment in infrastructure. With aview to enabling a smooth transition and for adoption of best practices,
Government of India has recognised the critical role of standardising documents and processes to be
adopted for award of PPP concessions. For this purpose, a number of Model Concession Agreements
(MCAs) have since been evolved and adopted for different sectors. The process of pre-qualification and
selection of private sector participants for award of concessions has also been standardised through
adoption of model documents for a two-stage selection comprising the Request for Qualification (RFQ)
and Request for Proposals (RFP).

2.2 Though the aforesaid standard documents lay down the norms, principles and parameters to be
followed for PPP projects, they need to be suitably adapted for meeting the specific requirements of
individual projects. The Central Ministries, Sate Governmentsand statutory / autonomous entities owning
such projects would, therefore, require the assistance of professional advisers/ consultants for award
and implementation of such projectsin an efficient, fair and transparent manner.

2.3 Engaging legal consultants would be essential for drafting and/or adapting the bid documents,
including RFQ, RFP, concession agreements, licences or other agreements. The legal consultants would
also have to ensure that the project agreements are properly executed. They also play an important role
in ensuring that the conditions necessary for making a contract effective and enforceable are fully met.
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Technical consultants would be required for preparing the Feasibility Report and for determining the
technical parameters, specifications and standards as well as the service quality and performance
standards for the project. Financial consultants would be required for undertaking financial analysis,
evolving a revenue model and suggesting and / or vetting the financial parameters and structure of the
project.

2.4 Model RFPs for the selection of Technical Consultants (including architects) and Legal Advisers
have been published by the Planning Commission. These documents are based on extant rules of the
Department of Expenditure. They have been drafted after extensive consultations with ministries,
stakeholders and experts. The RFP for Technical Consultants was also deliberated upon in an IMG
headed by Special Secretary (Expenditure) and approved by the ESCOI. The RFP for Legal consultants
is based on the same principles as the RFP for Technical Consultants and has been approved by ESCOI
following detailed inter-ministerial consultations.

3. Objective

3.1 The purpose of this set of FAQs is to provide guidance to Project Authorities in selection and
appointment of professional consultants. The costs as well as the quality of services to be provided by
consultantswould be largely dependent on the manner of their selection aswell astheir Terms of Reference
(TOR). The FAQs provide a touchstone that would help Project Authorities in determining whether or
not their process and documentation for selection of consultantsis likely to deliver the expected results.

4. Key Principles
4.1 Procurement of goods/services and consultants:

The appointment of consultants should not be treated in the same manner as procurement of goods/
services where the bid is awarded to the lowest bidder based on pre-determined specifications. Thisis
S0 because what sets consultancy services apart from other procurementsisthe advisory and intellectual
nature of services which are not amenable to precise quantification.

4.2 Role of experts:

The quality of advice in a consulting assignment is normally dependent on the expertise of individuals
who are deployed on the project. The focus should, therefore, be on selecting experts who have the
requisite qualifications, skills and experience, with a comparatively lower weightage to be assigned to
the experience of their respective firms. Each such key personnel should be evaluated individually and
marks assigned.

4.3 Appropriate method:

The selection of consultants should be based on the appropriate method to be chosen from among the
alternatives such as Quality and Cost based selection, Combined Quality-cum-Cost based selection,
Quality based sel ection and Cost based selection. Snce PPPsare complex transactionswith largefinancial
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and other implications for the government as well as users, the consultants for structuring PPP projects
should be chosen on the basis of Combined Quality-cum-Cost based selection.

4.4 *Two-envelope system’ of bidding:

Consultancy services are normally procured through a ‘two-envelope’ system comprising a technical
bid and a financial bid. The technical bid comprises the information relating to the experience and
qualification of the consultant whereas the financial bid comprises the financial offer made by the
consultant for performing the services as per the Terms of Reference. The technical bid is to be
opened and evaluated first.

4.5 Evaluation criteria:

The technical proposal should be evaluated mainly for the experience of the applicant firm as well
as the experience and qualifications of the key personnel offered for the project.

4.6 Forms of contract:

The various forms of contract that can be entered into with the consultant are lump-sum, time-
based, success-fee based, percentage-based and indefinite delivery. The lump-sum contract is the
preferred form of contract and should be employed under normal circumstances. It is preferable to
adopt the lump-sum form of contract since the content, duration and deliverables of PPP related
consultancies can be clearly defined. In the case of legal advisers, however, it may be necessary
to introduce an element of time-based remuneration.

4.7 Appointments on nomination basis:

Appointments on homination basis may be less costly and quicker in execution, however, such
appointments are open to criticism for their lack of transparency. Selection by nomination may
normally be restricted to a financial ceiling of Rs. ten lakh.

4.8 Procurement of consultancy services through advertisement:

In cases where the estimated cost of work is likely to exceed Rs. twenty five lakh, the bids should be
obtained through open advertisement. In cases of lower value, procurement may be carried out through
preparation of a list of consultants through formal/informal enquiries,

4.9 Role of Consultancy Evaluation Committee:

Technical bids should be analysed and evaluated by a Consultancy Evaluation Committee (CEC)
congtituted by the Ministry or Department. The CEC should be duly constituted at the level, competence
and composition consistent with the value and importance of the assignment and should be able to own
responsibility and have accountability for the evaluation process.
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4.10 Conflict of interest:

Conflict of interest refers to the consultant or its affiliates engaging in consulting activities that
conflict with the interest of the Project Authority. The consultant should hold the interests of the
project authority paramount, avoid conflicts with other assignments or its own corporate interests
and act without any consideration for future work.

5. Conclusion

With a view to facilitating the selection of consultants in the best interests of the Project Authorities
and the users of infrastructure services, the enclosed FAQs are being published by way of guidelines.
The administrative Ministries, State Governments, statutory / autonomous entities intending to
procure infrastructure projects through PPP should find the document useful in selection and
appointment of consultants in a fair and transparent manner.

(Ravi Mital)

Adviser (Infrastructure)
Tel: 23096655

(1) Chairman, Railway Board, Rail Bhawan, New Delhi.

(2) Secretary, Department of Economic Affairs, North Block, New Delhi.

(3) Secretary, Department of Expenditure, North Block, New Delhi.

(4) Secretary, Ministry of Civil Aviation, Rajiv Gandhi Bhawan, Safdarjung Airport, New Delhi.
(5) Secretary, Department of Road Transport & Highways, Transport Bhawan, New Delhi.

(6) Secretary, Department of Shipping, Transport Bhawan, New Delhi.

(7) Secretary, Ministry of Power, Shram Shakti Bhawan, Rafi Marg, New Delhi.

(8) Secretary, Ministry of Urban Development, Nirman Bhawan, New Delhi.

(9) Secretary, Department of Telecommunication, Sanchar Bhawan, New Delhi.

(10) Secretary, Ministry of Law and Justice, Department of Legal Affairs, Shastri Bhawan, New
Delhi.

(11) Secretary, Ministry of New and Renewable Energy, CGO Complex, New Delhi.
(12) Chief Secretaries of all Sate Governments.

Copy to: PSto Secretary, Planning Commission.
PS to Adviser to Deputy Chairman.
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Sdlection of Consultants. Best Practices

1. Context

1.1 TheEleventh Five Year Plan (2007-08 to
2011-12) recognisesthe deficit in existing
infrastructure as also the additional demand
arising out of the projected growth rate of 9 per
cent in GDP. Continued shortfall in infrastructure
could pose asignificant constraint in realisation
of the development potential of the Indian
economy. Since the required investment in
infrastructure cannot be met through public
sector resources alone, a significant inflow of
private investment in public infrastructure
projects is considered necessary in the form of
Public Private Partnerships (PPPs).

1.2 The shift from public sector projectsto
PPPs requires a significant change in
governance and mindset. It involves a shift from
project construction, operation and maintenance
by the public sector to a ‘hands off’ approach
where the focus shifts to quality of service
delivery at competitive costs. Instead of taking
day to day decisionsrelating to implementation
and operation, the PPP approach relies on a
comprehensive contract for delivery of pre-
determined outcomes. In effect, the quality of a
PPP project is largely dependent on the PPP
contract/concession that must be preceded by a
fair, transparent and competitive selection of the
project sponsor.

1.3 With aview to enabling a smooth transition
and for adoption of best practices, Government
of India has recognised the critical role of
standardising documents and processes to be
adopted for award of PPP concessions. For this
purpose, a number of Model Concession
Agreements (MCAS) have since been evolved

and adopted for different sectors. The process
of pre-qualification and selection of applicant
firms has a so been standardised through
adoption of model documents for a two-stage
selection comprising the Request for
Quadlification (RFQ) and Request for Proposals
(RFP).

14 Though the aforesaid standard

documents lay down the norms, principles and
parameters to be followed for PPP projects, they
need to be suitably adapted for meeting the
specific requirements of individual projects.
Moreover, the nature, extent and

scope of each project needs to be determined
through feasibility studies. For undertaking all
these tasks with the objective of structuring
bankable projects, the Central Ministries, State
Governments and Statutory entities owning such
projects (the ‘Project Authorities’) would
normally require the assistance of professional
advisers consultants.

2.  What is the objective of these
Guidelines?

2.1 Asmentioned above, the Project
Authorities would need consultants to secure
financial, legal and technical advice for
formulating project proposals and documents
necessary for award and implementation of PPP
projectsin an efficient, transparent and fair
manner. The purpose of these Guidelinesisto
provide guidance to Project Authoritiesin
selection and appointment of professional
consultants.

2.2 The costs as well as the quality of services
to be provided by consultants would be largely
dependent on the manner of their selection as
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well as the Terms of Reference (TOR). These
Guidelines provide a touchstone that would help
Project Authorities in determining whether or
not their process and documentation for
selection of consultantsis likely to deliver the
expected results.

3.  What are the financial rules governing
the selection of consultants?

In particular, Rules 163 to 177 of the ‘ General
Financial Rules 2005’ lay down the framework
that governs the selection of consultants. The
Department of Expenditure has aso issued a
‘Manual of Policies and Procedure for
Employment of Consultants
(www.finmin.nic.in). The Manual provides
useful guidance for conducting the selection and
appointment of consultants.

4. What is the difference between
procurement of goods/services and
consultants?

The appointment of consultants should not be
treated in the same manner as procurement of
goods and other services where the bid is
awarded to the lowest financial applicant firm
based on pre-determined specifications. Thisis
SO because what sets consultancy services apart
from other procurements is the advisory and
intellectual nature of services which are not
amenable to precise quantification. For example,
selection of lawyers, financial consultants and
technical experts cannot be done on the basis of
financial offers alone as that would lead to sub-
optimal outcomes. The expertise, skills and
experience of a prospective consultant should
carry the dominant weightage in the evaluation
process rather than the price determining the
selection of the successful applicant firm. The
objectiveisto select the economically most
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advantageous applicant firm rather than the
lowest financia bidder.

5.  Why hire consultants?

5.1 The process of structuring PPPs is
complex and the requisite expertise is normally
not available within the government. Nor do the
Project Authorities have the time and staff
resources that go into fine-tuning the
documentation for PPPs. Employing
experienced consultants enables the Project
Authorities to enhance the possibilities of a
successful project, helpsin avoiding costly
mistakes, promotes capacity building within the
government and buildsinvestor confidencein
the entire process.

5.2 A poorly structured PPP contract can
compromise user interests by recovery of higher
charges and provision of low quality services. It
can also compromise the public exchequer in the
form of costlier or uncompetitive bids as well as
subsequent claims for additional payments or
compensation. Being long-term contracts, their
adverse impact on users and the public
exchequer would normally be far greater than in
atypical construction contract. Moreover, the
claims of a concessionaire often include
foregone revenues over the concession period,
which implies very large claims against the
public exchequer. For these reasons, it is critical
to ensure that PPP projects are structured
properly with the help of best available
expertise.

6. Does the expertise and experience of
the consultants matter?

Yes, the selection of the consultant is heavily
weighed in favour of itstechnical qualifications
and experience since the quality of services



rendered by it would be determined by its
expertise, skills and experience. The Project
Authority should ensure that the prospective
consultant has the capacity to deliver outputs of
high standards. The selected consultant should
be required to perform the specified services
with due diligence, efficiency and economy
while conforming with generally accepted
professional techniques and practices. A good
consultant can also be expected to observe
sound management practices and employ
appropriate advanced technology in delivery of
its services.

7. What are the roles and responsibilities
of consultants and the Project Authority?

The term consultant(s) includes a wide variety
of private and public entities, including consulting
firms, engineering firms, construction
management firms, management firms,
procurement agents, inspection agents, auditors,
investment & merchant bankers, universities,
research ingtitutions, government agencies, Non-
Governmental Organizations (NGOs) and
individual s/experts (See Para 1.1.2 of Manual of
Policies and Procedure of Employment of
Consultants issued by the Ministry of Finance).
The consultant uses experience and skillsin
providing the Project Authority with
recommendations and advice. The responsibility
of accepting the recommendations of a
consultant and for implementing its advice rests
with the Project Authority. It is for the Project
Authority to ensure that the consultants are
selected and managed effectively. Employment
of consultants does not in any manner diminish
theresponsibility andliability of the

government; the consultants only assist and
advise the Project Authorities in discharging
thelr duties.

8. What istherole of individual experts
in a consultancy assignment?

The quality of advice in aconsulting assignment
isnormally dependent on the expertise of
individualswho are deployed on the project
though the reputation and experience of their
consulting firm also plays arole asit enables the
individual expertsto draw upon the pool of
resources available with the firm. The focus
should, therefore, be on selecting experts who
havetherequisite quaifications, skillsand
experience, with a comparatively lower
weightage to be assigned to the experience of
their respectivefirms. Theeligibility and
evaluation criteria should be designed to achieve
this outcome as it is necessary to avoid a
situation where a large and experienced firm is
engaged for a high fee, but the Project
Authorities end up receiving advice from
comparatively junior and inexperienced
personnel.

9. Isit possible to hire a general
consultant for handling all aspects?

9.1 Project Authorities sometimes seek the
comfort of a single consultancy firm to handle
all aspects of project preparation and award.
While it may appear to be a convenient
approach especially for Project Authorities
lacking in experience, this can often lead to
sub-optimal outcomes in the form of a poorly
structured project which may compromise
quality of service and impose avoidable costs,
besides creating potential liabilities or claims
arising out of the project contract. For
example, if atechnical consultant is also asked
to provide legal advice on bidding documents
and contracts, it could either do so in-house or
engage an inexperienced lawyer, as it would
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want to save on its cost for enhancing profit.
Further, such an arrangement would deprive the
Project Authority of independent legal advice as
the advice of alegal counsel hired by the
technical consultant would tend to be coloured
by the perception of the latter. Moreover, it is
an international best practice to engage
technical, legal and financial consultants
separately as the firms rendering such services
are independent of each other and must aso
provide their advice independently. Where
necessary, the Project Authorities may
separately engage a transaction adviser to
coordinate the process or ask the financial
consultant to discharge this function.

9.2 To begin with, it would be essential to
engage technical consultants for preparing a
feasibility report. In case of complex projects, a
pre-feasibility report can also be considered.
When the technical feasibility and financia
viability of a project are established, it would be
necessary to engage financial consultants for
developing a financial model for the project and
for assisting the Project Authorities in
conducting the bid process. It would also be
necessary to engage legal consultants for
adopting the model documents for individual
projects. Such model documents include the
RFQ, RFP and the MCAs. In case of sectors
where an MCA is not available, it would be
necessary to engage qualified and reputed law
firms who have experience in drafting such
concession agreements and can draw upon the
provisions of MCAs to the extent they can be

applied.

9.3 In the case of a small project, a Project
Authority, especialy if itislacking in
experience, may find it difficult and expensive
to engage separate consultants, particularly
when it is proposed to follow the model
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documents. Small projects could mean projects
where the value of the underlying assets or the
capital costs of the project are less than Rs. 10
crore. In such cases, the Project Authority may
engage a financia or technical firm with
responsibility for engaging other expert firms as
may be specified.

10. Can the same firm provide legal,
financial and technical advice?

No, a consultant or any of its affiliates should
not be hired for any assignment/job that, by its
very nature, does not form part of its core
competence. Combining of multiple servicesin
one firm reduces the scope for engaging
qualified legal, financial and technical
consultants that are appropriate for the project.
Only in situations where the Project Authority is
of the view that the role to be played by a
financial expert is limited, such as in the case
of a Feasibility Report, the technical consultancy
may include an element of financial advice.

11. What is the role of different (legal,
financial, etc) consultants?

Engaging legal consultants would be essential
for drafting and/or adapting the bid documents,
including RFQ, RFP, concession agreements,
licences or other agreements. The lega
consultants would also have to ensure that the
final agreement is properly executed. They also
play an important role in ensuring that the
conditions necessary for making a contract
effective and enforceable are fully met.
Technical consultants would be required for
preparing the Feasibility Report and for
determining the technical parameters,
specifications and standards as well as the
service quality and performance standards for
the project. Financia consultants are required



for undertaking financial analysis, evolving a
revenue model and suggesting and/or vetting
the financial parameters and structure of the
project. The role of different consultants is

briefly explained below:

e Lead Consultants or Transaction
Advisers. They can play an important role
in policy formulation and where new
structures or arrangements such as
regulation, pricing, etc. are being put in
place. Lead consultants are also able to
advise on industry and market structures as
well as the design of the regulatory
framework. They can also assist in
managing the bid process of a project,
including the process of selection of legal,
financial or technical consultants. Where
necessary or convenient, the aforesaid tasks
of aLead Consultant could be assigned to
the financial consultants while separately
engaging the legal and technical consultants
for their respective areas of work.

e Financial Consultants: They are required
for preparing afinancial model for the
project and for assisting in the bid process.
The key to selecting a competent firmisa
thorough investigation of thefinancial skills
and previous relevant experience. The role
of financial consultants should be confined
to providing commercial and financial
expertise that is not available in-house.
Where required, financial consultants may
also function as lead consultants and
transaction advisers.

e Legal Consultants: Since the success of a
PPP project depends on a sound contract,
therole of legal consultantsiscritical. This
includes adapting model documents and/or
drafting contracts and bid documents.

Legal firmsalso provide consultancy on
matters ranging from regulatory review to
executing and enforcing the project
contracts. They can draft contracts,
concessions, lease agreements and licences
and provide advice on the prequalification
process, evaluation of bids and execution of
contracts. The firm and theindividuals
proposed to be deployed should have the
necessary experience in dealing with such
commercia contracts. An important aspect
of good legal adviceis that the consultant
should clearly explain to the Project
Authorities the implications of contract
termsand contingent liabilities. However, in
cases where standard documents are to be
applied, such as the Model RFQ, RFP and
MCA, therole of legal consultants should
largely be confined to adapting these
documents to project-specific situations and
for providing legal counsel in the course of
bid process and award, including execution
of the agreement and its coming into effect.

Technical Consultants. They may be
required for preparing Feasibility Reports,
evolving standards and specifications, setting
performance standards and determining the
likely project costs. The preferred
consultants should have specific and
geographically wide-ranging experience of
the particular sector. Depending on project
specific requirements, they can provide a
range of skillsand servicesincluding
engineering design, architectural design,
costing and quantity surveying, traffic
studies, technical feasibility studiesand
reviews, performance standards, lifecycle
costing and analysis, implementation
schedule and